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OVERVIEW
1. Rather than the Trojan horse Alberta alleges, the Impact Assessment Act (“IAA”) is no more
than a precautionary tool for safeguarding components of the environment within federal
authority and ensuring that federal, direct and incidental effects are in the public interest.
2. The Federal government has constitutional authority to avoid, mitigate or justify adverse
effects on matters within Parliament’s jurisdiction. When determining whether effects within
federal jurisdiction (“federal effects”) or direct or incidental effects are in the public interest,
it may properly consider all relevant positive and negative impacts. By focusing decisionmaking on federal, direct and incidental effects, rather than the approval of projects, the IAA is
a valid exercise of federal jurisdiction.
3. The Physical Activities Regulations are likewise constitutionally valid. While they only
designate projects with great potential for significant adverse effects on areas of federal
jurisdiction, proof of jurisdiction should not be a prerequisite for triggering a federal impact
assessment (“IA”), as a project’s effects may not be known until the assessment is well
underway. Moreover, the IAA’s cooperation mechanisms foster cooperative federalism and
minimize any incidental effects on provincial jurisdiction.
PART 1.

FACTS

A. Projects Assessed on Provincial Lands in Alberta under CEAA 2012
4. Like the IAA, the Canadian Environmental Assessment Act, 2012 1 (“CEAA 2012”) designated
projects for assessment through regulations (“CEAA 2012 Regulations”) that listed projects by
type and threshold (size).2 Under CEAA 2012, 15 assessments were triggered of projects and
activities on provincial lands in Alberta during the seven-year period it was in force, averaging
2.14 assessments per year on non-federal lands in Alberta. 3
5. Compared to the CEAA 2012 Regulations, the Physical Activities Regulations have removed
eight and added seven project types for projects that may occur on non-federal lands, raised

1

Canadian Environmental Assessment Act, 2012, SC 2012, c 19, s 52 [JBOA, Tab L8].
Regulations Designating Physical Activities, SOR/2012-147 [JBOA, Tab L10].
3
Affidavit of Stephen Hazell dated June 5, 2020 (“Hazell Affidavit”) at para 10, Appendix I at I3.
2

1

the threshold for 28 project types (meaning fewer assessments of mining, nuclear, hydro and
pipeline projects), and lowered the threshold for an additional 26 project types. 4
B. History of Section 92A
6. In 1981, when the Special Joint Committee of the Senate and of the House of Commons on the
Constitution of Canada debated the proposed s. 92A of The Constitution Act, 1867, then-Justice
Minister Jean Chretien and Assistant Deputy Minister of Public Law Dr. B. L. Strayer clarified
to Committee members that s. 92A would not derogate from federal jurisdiction under section
91. Following these opinions and stated concerns respecting the need to retain federal powers
under section 91, Committee members passed s. 92A on the basis of their understanding that
the amendment did not interfere with federal authority. 5
PART 2.

ARGUMENT

A. The Pith and Substance of the IAA
7. A plain-language reading of the IAA reveals its pith and substance as a tool for ensuring that
the effects of projects with potential to impact federal jurisdiction are considered in an
informed and precautionary manner in order to enable federal authorities to protect the
environmental, social, health and economic conditions within Parliament’s authority and
determine whether federal, direct or incidental effects are in the public interest.
i.

The purpose of the IAA is to focus on federal, direct and incidental effects

8. The dominant characteristic of the IAA is best demonstrated by its provisions respecting IA
reports and decision-making,6 the s. 7 prohibition preventing proponents of designated projects
from causing prescribed federal effects, and its purposes section. Read together, these
provisions show that the IAA is structured to focus not on projects, but on federal effects and
effects that are directly related or necessarily incidental to an exercise of federal authority or
federal funding in relation to a designated project (“direct and incidental effects” 7).

4

Ibid at para 11, Appendix I at I3-I4.
Ibid at paras 13-14, Appendix I at I4-I5.
6
Impact Assessment Act, SC 2019 c 28 (“IAA”), ss 28(3), 33(2), 51(d)(i)-(ii), 59(2), 60(1), 61(1), 62 and 64 [Joint
Book of Authorities (“JBOA”), Tab L1].
7
Ibid, s 2 [JBOA, Tab L1].
5
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9. Alberta repeatedly claims that the IAA requires decision-makers to determine whether a
designated project is in the public interest. 8 In fact, ss. 60(1), 61(1) and 62 require the Minister
or Governor in Council (as the case may be) to determine whether adverse federal effects and
direct or incidental effects are in the public interest. Where such effects are determined to be
in the public interest, ss. 64(1) and 64(2) require the Minister to establish conditions in relation
to adverse federal effects or direct or incidental effects. Similarly, ss. 28(3), 33(2), 51(d)(i)-(ii)
and 59(2) require IA reports to indicate which project effects are adverse federal, direct or
incidental effects, and the significance of those effects.
10. The distinction between projects and effects is subtle but important. Rather than purport to give
Parliament a veto over designated projects,9 the IAA authorizes the Minister and Governor in
Council to refuse to permit, or conditionally accept, adverse federal, direct and incidental
effects, in light of all of a project’s positive and negative effects.
11. The focus on effects is underscored by the purposes of the IAA, which include protecting the
environmental, health, social and economic conditions within Parliament’s authority from
adverse effects of designated projects, and ensuring that designated projects “that require the
exercise of… federal authority” are considered in a careful and precautionary manner to avoid
adverse federal, direct or incidental effects. 10
12. Similarly, s. 7 prohibits proponents only from doing acts or things that may cause federal
effects enumerated in that section. Read together, the above provisions clearly demonstrate
that the purpose of the IAA is focused on avoiding, mitigating or justifying federal, direct and
incidental effects – all of which are tied to federal jurisdiction – rather than projects.
ii.

Effect of the IAA is to avoid, mitigate or justify federal, direct and incidental effects

13. With respect, Alberta’s claims that the IAA authorizes a veto over provincially regulated
projects11 is a mischaracterization. First, in Friends of the Oldman River Society v Canada
(Minister of Transport) (“Oldman”), La Forest J. found that it is not helpful to characterize
undertakings as “provincial projects,” or projects “primarily subject to provincial regulation,”

8

AB Factum at paras 52, 55, 57, 148, 155.
Ibid at paras 3, 28, 55, 127-32, 136, 148, 155.
10
IAA, supra note 6, ss 6(b), (d) [JBOA, Tab L1].
11
E.g., AB Factum at paras 3, 28, 55, 127-32, 136, 148, 155.
9
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and that there is no general doctrine of interjurisdictional immunity that shields projects
regulated by provinces from valid federal legislation.12
14. The drafters of s. 92A of The Constitution Act, 1867 shared this understanding. As noted above,
members of the Special Joint Committee considering s. 92A recommended approval of the
provision after hearing the legal opinions of the Justice Minister and Assistant Deputy Minister
of Public Law that the amendment does not interfere with federal authority under s. 91. 13
15. Second, there are important constitutional and practical distinctions between focusing on
effects and focusing on projects. Constitutionally, as the Supreme Court of Canada has
recognized with respect to the federal fisheries power, it is within Parliament’s power to
prohibit activities with actual or potential harm to a matter within federal authority. 14
16. Practically, the IAA requires assessments to consider alternatives to a project, alternative means
of carrying it out, and potential mitigation measures.15 Through such considerations, the IAA
allows for changes to project design, location, timing, pacing and other options that may allow
proponents to avoid or mitigate unwanted federal, direct and incidental effects, or to enhance
project benefits to enable the Minister or Governor in Council to find that the adverse effects
are in the public interest. Indeed, through these planning-based mechanisms, the IAA may
actually increase chances of project approval, compared to regulatory approval processes.
17. In General Motors of Canada Ltd. v City National Leasing, the SCC held that “in pursuing
valid objectives, the legislation of each level of government will impact occasionally on the
sphere of power of the other level of government; overlap of legislation is to be expected and
accommodated in a federal state.”16 Secondary or incidental effects do not impact a law’s
constitutionality if in pith and substance it falls within the legislating jurisdiction’s authority. 17
18. To the degree that project proponents are unable or unwilling to redesign projects such that the
Minister or Governor in Council may deem federal effects to be in the public interest, any

12

Friends of the Oldman River Society v Canada (Minister of Transport), [1992] 1 SCR 3, 84 Alta LR (2d) 129
(“Oldman”) at 68 [JBOA, Tab 1].
13
Hazell Affidavit, supra note 3 at paras 13-14, Appendix I at I4-I5.
14
Fowler v The Queen, [1980] 2 SCR 213, [1980] 113 DLR (3d) 513 at paras 22-23 [JBOA, Tab 22]; R v
Northwest Falling Contractors Ltd., [1980] 2 SCR 292 at 301 [JBOA, Tab 75].
15
IAA, supra note 6, ss 22(1)(b), (e)-(f) [JBOA, Tab L1].
16
[1989] SCJ No 28, [1989] 1 SCR 641 at para 45 [Nature Canada Book of Authorities (“NC BOA”), Tab 1].
17
Canadian Western Bank, 2007 SCC 22, [2007] 2 SCR 3 at paras 27-28 [JBOA, Tab 36].
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effect on provincial authority is incidental to the understanding, avoiding, mitigating or
justifying federal, direct or incidental effects. 18
19. It should also be noted that, contrary to Alberta’s claims that the IAA amounts to management
of Alberta’s natural resources and economy,19 the IAA will likely apply to only approximately
two projects on provincial lands in Alberta per year. Compared to the CEAA 2012 Regulations,
the Physical Activities Regulations designate one fewer project type, and raises thresholds for
two more project types than it lowers (likely meaning fewer assessments for those projects). 20
20. Assessing roughly two projects per year in Alberta is a minimal incidental effect compared to
the “fundamental value” of protecting federal environmental matters. 21
B. The IAA Can Be Upheld under Various Federal Heads of Power
21. The second stage in a division of powers analysis is to assign the matter to a “class of subjects”
specified in s. 91 or s. 92.22 As noted above, the pith and substance of the IAA is a tool for
ensuring that the effects of projects with potential to impact federal jurisdiction are considered
in an informed and precautionary manner in order to enable federal authorities to protect the
environmental, social, health and economic conditions within Parliament’s authority and
determine whether federal, direct or incidental effects are in the public interest.
22. As such, while the triggering mechanisms of the IAA differ from those of the Environmental
Assessment and Review Process Guidelines Order (EARPGO),23 the pith and substance of the
IAA is directly linked to federal effects, and effects that are directly linked or necessarily
incidental to the exercise of federal authority or provision of federal funding. As such, like the
EARPGO, the IAA flows from various federal powers under s. 91.24
18

For clarity, in division of powers cases, “incidental” refers to secondary effects or objectives: Canadian Western
Bank, ibid at paras 27-28 [JBOA, Tab 36]. Under the IAA, “direct or incidental effects” is defined as effects that are
“directly linked or necessarily incidental to” the exercise of a federal duty or provision of federal funding: IAA,
supra note 6, s 2 [JBOA, Tab L1]. In other words, “incidental” for the purposes of the IAA refers to effects that are
connected to or flow from an exercise of a duty or provision of funding, such as harm to grizzly bears as a result of
harm to fish that those grizzly eat, and which is authorized by the federal fisheries Minister.
19
AB Factum at paras 146(ii), (iv).
20
Hazell Affidavit, supra note 3 at para 11, paras 13-14, Appendix I at I3-I4.
21
114957 Canada Ltée (Spraytech, Société d’arrosage) v. Hudson (Town), [2001] 2 SCR 241, 2001 SCC 40 at para
1 [JBOA, Tab 35].
22
R v Hydro-Québec, [1997] 3 SCR 213, 151 DLR (4th) 32 (“Hydro-Québec”) at 239-40 [JBOA, Tab 12];
Reference re Firearms Act, [2000] 1 SCR 783 at para 25 [JBOA, Tab 40].
23
SOR/84-467 [JBOA, Tab L5]. For a description of how, see AB Factum at para 63.
24
Oldman, supra note 12 at 73-75 [JBOA, Tab 1].
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23. Canada aptly describes numerous heads of power that support the IAA.25 However, the list of
federal heads of power that give rise to a federal IA power may evolve. As Lord Sankey
famously stated in the Persons case, “the BNA Act planted in Canada a living tree capable of
growth and expansion within its natural limits.”26 As environmental issues emerge, courts may
identify additional matters within federal constitutional authority, which the Governor in
Council may add to Schedule 3.27
i. Cooperative federalism
24. In recent decades, courts in Canada have increasingly looked to the principle of cooperative
federalism to guide their analysis on jurisdictional questions. In R v Hydro-Québec, a majority
of the Supreme Court of Canada recognized the “superordinate importance” of both federal
and provincial legislative measures to protect the environment, 28 and held that care must be
taken not only to respect the division of powers, but also to preserve the ability of both orders
of government to “exercise leadership” in environmental protection. 29
25. Cooperative federalism cannot “be used to make ultra vires legislation intra vires,”30 but the
“dominant tide” of modern federalism “accommodates overlapping jurisdiction and
encourages intergovernmental cooperation.”31 Courts “should avoid blocking the application
of measures which are taken to be enacted in furtherance of the public interest.” 32
26. The IAA facilitates intergovernmental cooperation through the mechanisms described in
Canada’s factum: substitution, delegation and joint assessments. 33 As Rothstein J. noted in
MiningWatch Canada v Canada, these mechanisms provide means of reducing “unnecessary,
costly and inefficient duplication.”34 Just as La Forest J. in Oldman recognized that

25

Canada Factum at paras 105-25.
Edwards v Canada (Attorney General), 1929 CanLII 438 (UK JCPC) at 106-07 [NC BOA, Tab 2].
27
IAA, supra note 6, s 7(2) [JBOA, Tab L1].
28
Hydro-Québec, supra note 22 at para 85 [JBOA, Tab 12].
29
Ibid at para 154 [JBOA, Tab 12].
30
Reference re Pan-Canadian Securities Regulation, 2018 SCC 48, [2018] 2 SCR 189 (“Pan-Canadian Securities
Reference”) at para 18 [JBOA, Tab 8].
31
Reference re Securities Act (Canada), 2011 SCC 66, [2011] 3 SCR 837 at para 57 [JBOA, Tab 7]; Pan-Canadian
Securities Reference, ibid at para 18 [JBOA, Tab 8].
32
Canadian Western Bank, supra note 17 at para 37 [JBOA, Tab 36].
33
Canada Factum at paras 65, 71; IAA, supra note 6, ss 29, 31, 39(1) [JBOA, Tab L1].
34
MiningWatch Canada v Canada, 2010 SCC 2, [2010] 1 SCR 6 [“MiningWatch”] at paras 40-41 [JBOA Tab 28];
26
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environmental protection is one of the “major challenges of our time,” 35 this Honourable Court
should recognize the public’s interest in rigorous federal IA and uphold the IAA as a valid
exercise of federal jurisdiction.
C. Jurisdiction Need Not Be Proven to Trigger a Federal IA
27. As Alberta notes, IA is a tool for facilitating informed decision-making and should be applied
at the earliest stages of project planning and approval processes. 36 Given the importance of IA
occurring early, it is unreasonable and impractical to require an assessment authority to prove
that a project will result in federal effects before triggering an assessment.
28. As La Forest J. described in Oldman, IA is “essentially an information gathering process”37 to
inform decision-making. Requiring federal authorities to obtain information proving federal
effects prior to the assessment would be to put the cart before the horse. It would also
undermine the important objectives of precaution and protection of the environment, 38 as well
as proponents’ opportunity to redesign projects in response to federal concerns and ensure
projects’ effects are in the public interest.
29. Rather, the jurisdictional threshold or “gateway” should be a reasonable possibility of federal
effects. Section 16(2)(b) properly reflects this threshold by requiring the Agency to consider,
in deciding whether an IA is required, the “possibility” that the designated project “may” cause
federal effects. The Physical Activities Regulations are designed in a manner that exceeds this
threshold, aimed at capturing projects with the greatest potential for federal effects. 39
30. Where designated projects are already subject to provincial assessment processes, the IAA’s
cooperation mechanisms 40 present opportunities to minimise duplication. In the event that an
IA shows no likely federal effects (or exercise of federal authority or federal funding), the
project may proceed. Moreover, as the s. 7 prohibition only applies against causing prescribed
federal effects, proponents may proceed with designated projects where no such federal effects
will occur, without assessment under the IAA.
35

Oldman, supra note 12 at 16 [JBOA, Tab 1].
AB Factum at para 6; Affidavit of Corinne Kristensen sworn (or affirmed) 12 December 2019 at para 18, Alberta
Record, Vol. 1 at A4; Affidavit of Daniel Cheater, Exhibit D, Ecojustice Record, Tab D at 000003.
37
Oldman, supra note 12 at 71, 75 [JBOA, Tab 1].
38
IAA, supra note 6, ss 6(a), (d) [JBOA, Tab L1]; Oldman, supra note 12 at 16 [JBOA, Tab 1].
39
Regulatory Impact Analysis Statement SOR/2019-285 [RIAS] at 5663. [JBOA, Tab L2].
40
IAA, supra note 6, ss 29, 31, 39(1) [JBOA, Tab L1].
36
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31. Alberta refers to the absence of an “affirmative regulatory duty” as a ground for lack of federal
jurisdiction.41 However, it is important not to conflate constitutional authority to enact valid
federal laws with an exercise of statutory authority. It is s. 91 of The Constitution Act, 1867,
not statutes enacted under s. 91 heads, that confers jurisdiction on Parliament. Further, a
regulatory scheme pursuant to a federal statute may not fully occupy the field of federal
environmental jurisdiction. Failure to have enacted the Fisheries Act42 would not have nullified
the federal fisheries power, and Parliament would still have authority to assess projects based
on potential impacts on fish.
32. While La Forest J. did find that the EARPGO was only engaged where a proposal required a
federal regulatory decision,43 he was describing the EARPGO’s regulatory scheme rather than
the extent of federal authority to trigger assessments. Regardless of whether Parliament has
enacted other legislation concerning a matter, it has authority to assess projects on the basis of
potential for effects on that matter.
D. It Is Rational and Proper to Consider All Relevant Effects
33. As Alberta notes, s. 22(1) sets out a broad list of factors that an IA must take into account,
including the positive and negative environmental, social, health or economic conditions and
their interactions; the effects of malfunctions or accidents; cumulative effects; contributions to
sustainability; the intersection of sex and gender with other identity factors; and any other
relevant matters.44 Such effects are rational and proper factors to consider when deciding
whether a federal, direct or incidental effect is in the public interest.
34. Indeed, in Oldman, the majority held that it would defy reason to bar federal authorities from
considering the broad environmental and socio-economic repercussions of projects that impact
on areas within federal jurisdiction.45 For example, many projects requiring a permit to impede
navigation, such as dams or bridges, do not improve waterway navigation, requiring the
minister to “weigh the advantages and disadvantages resulting from interference with
navigation,” such as job creation or restricted navigability. 46 As La Forest J. held:
41

See, e.g., Alberta Factum at paras 78-79.
RSC 1985, c F-14 [JBOA, Tab L11].
43
Oldman, supra note 12 at 47-48 [JBOA, Tab 1].
44
IAA, supra note 6, ss 22(1), (a)(i)-(iii), (h), (s), (t) [JBOA, Tab L1].
45
Oldman, supra note 12 at 66 [JBOA, Tab 1].
46
Oldman, supra note 12 at 67 [JBOA, Tab 1].
42
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In legislating regarding a subject, it is sufficient that the legislative body legislate on that
subject. The practical purpose that inspires the legislation and the implications that body
must consider in making its decision are another thing. Absent a colourable purpose or a
lack of bona fides, these considerations will not detract from the fundamental nature of
the legislation. A railway line may be required to locate so as to avoid a nuisance resulting
from smoke or noise in a municipality, but it is nonetheless railway regulation.47
35. In other words, there is a distinction between legislating on a matter and making decisions
under that legislation. So long as a statute is intra vires, the considerations that may inform
decision-making under it are not restricted to the jurisdictional root anchoring that legislation.
36. Relevant considerations extend beyond direct and incidental effects, and may include matters
within provincial jurisdiction. As Justice La Forest recognized, a project’s socio-economic
benefits may justify its adverse impacts, regardless of whether those benefits are “federal” in
nature.48 Accordingly, federal decision-makers must be able to consider all of a designated
project’s benefits when determining whether federal, direct or incidental effects are justified.
37. It is likewise appropriate for decision-makers to consider all of a project’s adverse impacts
when determining whether federal, direct or incidental effects are in the public interest. The
Minister may decide, for example, that a mine’s adverse impacts on fish, when considered
together with the mine’s air pollution and health effects, are not outweighed by the project’s
benefits. Similarly, she or he may impose conditions under s. 64(2) that enhance the mine’s
benefits – for example, to ensure longer-lasting jobs for the local community – in order to find
that the impacts on fish are in the public interest. These powers are valid and rational exercises
of federal authority under s. 91, and it is immaterial that the decision affects property or civil
rights, the management of natural resources, or other matters of provincial authority. 49
38. Viewed another way, the determination of whether a federal, direct or incidental effect is in
the public interest is a form of cost-benefit analysis that cannot be bifurcated along
jurisdictional lines, whether it be economic benefits or environmental impacts. Indeed, in
British Columbia v. Canadian Forest Products Ltd., a majority of the Supreme Court of

47

Ibid at 69 [JBOA, Tab 1].
Ibid at 39, 67 [JBOA, Tab 1]; Martin Z. Olszynski, "Chapter 16: Reconsidering Red Chris: Federal
Environmental Decision-Making after MiningWatch Canada v. Canada (Fisheries and Oceans)" in William A.
Tilleman and Alistair Lucas, eds, Litigating Canada's Environment: Leading Canadian Environmental Law Cases
by the Lawyers Involved, 2017 (Thomson Reuters Canada Ltd: Toronto, ON) at para 19 [NC BOA, Tab 4].
49
Oldman, supra note 12 at 66 [JBOA, Tab 1]; Olszynski, ibid at paras 33-35 [NC BOA, Tab 4].
48
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Canada recognized the value of ecosystem services, or “the services provided by the ecosystem
to human beings, including food sources, water quality and recreational opportunities.” 50
Federal matters, such as fisheries and waterway navigation, are such examples. Where projects
impact those federal matters, proponents are in effect seeking permission to use up those
ecosystem services. The ss. 60(1) and 62 determinations, then, may appropriately be viewed
as deciding whether it is in the public interest to allocate – or even forsake – a federal ecosystem
service to the project in question. Accordingly, it is not only appropriate, but indeed necessary
to consider all a project’s impacts, benefits, risks and uncertainties in order to make an
informed decision as to whether federal, direct or incidental effects are in the public interest.
39. Just as the scope of a project subject to federal IA may be broad, 51 federal authority to consider
all relevant effects is broad. To find otherwise would be “to suggest that the Constitution is
inherently and permanently biased towards an out-dated and discredited model for economic
growth – a seemingly untenable position.” 52
E. Conclusion
40. The pith and substance of the IAA pertains to avoiding, mitigating or justifying federal, direct
and incidental effects, and can be upheld under various federal heads of power. Similarly, while
proof of federal effects is not necessary to trigger an assessment, the Physical Activities
Regulations are carefully designed to capture projects with significant federal effects. Where
a project will result in federal effects, federal authority to consider all relevant matters is broad,
and the cooperation mechanisms in the IAA minimize any intrusions into provincial authority.
PART 3.

RELIEF SOUGHT

41. That this Honourable Court answer both questions in this reference in the negative.
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 15h day of June, 2020.
_______________________
Anna Johnston, Counsel for the Intervener Nature Canada
50

British Columbia v. Canadian Forest Products Ltd., 2004 SCC 38, [2004] 2 SCR 74 at paras 138, 141 [NC BOA,
Tab 3].
51
MiningWatch, supra note 34 at paras 40-41 [JBOA Tab 28]; Quebec (Attorney General) v Canada (National
Energy Board), [1994] 1 SCR 159 at 192-94 [JBOA Tab 38].
52
Marie-Ann Bowden & Martin Z. P. Olszynski, “Old Puzzle, New Pieces: Red Chris and Vanadium and the Future
of Federal Environmental Assessment” (2010) 89 Can Bar Rev 445 at 484 [NC BOA, Tab 5].
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